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go into assisted living. The Money Follows the Person (MFP) individuals are likely to have
higher needs for supportive care than individuals who move out under the nursing home tran-
sition. Esther Houser, Oklahoma State LTCO, agreed that the individuals who are transition-
ing out under MFP are more vulnerable than the individuals with whom the LTCOP has expe-
rience in assisting in moving. In Georgia, they are finding that facilities want their older resi-
dents to remain in the nursing home, preferring that younger residents access transition
options.

When an individual is engaged in the transition process, what is the obligation of the
LTCOP to monitor the process once plans are in place? Three states indicated that the LTCO
follows the person transitioning out of the nursing home. In one state, the LTCO starts by
working with the nursing home social worker and the discharge planning process from the
facility. A first clue about how things might go is whether the assessment group keeps their
appointment with a resident to conduct the assessment. In another state the LTCO follows the
person only if the individual is moving into an assisted living facility or into a board and care
facility. A third state is proposing that the LTCO will follow the resident who transitions out
for a period of one year.

Transition: Systemic advocacy and programmatic roles and functions
that LTCOPs can or do play/carry out.

m Participate in transition work groups, advisory groups or other planning and monitoring
activities at the state level.

B Advocate for a policy that allows people to use their Medicaid patient pay amount for the
first six months for housing. Medicaid pays the difference to the facility.

m Advocate for a policy to exempt people who transition out on a Medicaid waiver from the
Medicare co-pay.

®m Advocate for accessible housing options.
m Divert individuals to other options if possible before they enter a nursing home.
m Assist individuals to connect with transition options early in their nursing home stay.

m Clarify the role of the LTCO in following residents who transition out of a nursing home.

Transition: Programs/partners the ombudsman program should
interface with related to nursing home transition.

m Medicaid

® Resident assessment organizations

® Hospital and nursing home discharge planners

Aging network, particularly home and community based services

® Home health agencies
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m Mental health system

®m Disability network

® Aging and Disability Resource Centers

B Senior housing authorities

m Transportation providers

m Department of Energy and other energy assistance programs
B Housing assistance

m Veterans Administration

m Social Security Administration

B Provider organizations: nursing homes, hospitals, medical society and others

Transition: Resources LTCOPs need to carry out the identified roles and
functions.

® Funding to reach the Institute of Medicine recommended LTCO staff to bed ratio and to
support routine visits to residents. The local LTCO participating in the 2008 spring train-
ing conference asked, “How far can you stretch an ombudsman?”’

B Resources to increase the LTCOP staff at the state and the local level to engage in transi-
tion activities and also fulfill the other responsibilities of the program.

B Enough LTCO staff to have different ombudsmen assigned to facilities for complaint
work and regular visits and other ombudsmen who serve as transition coordinator for res-
idents in the facility. If LTCO are not transition coordinators, more staff in the LTCOP
are needed for routine visits, advocacy and time to deal with consumer education and
outreach related to transition options and accessing the assessment or point of entry.

B Training for ombudsmen on a range of topics, applicable to the LTCO role, such as:
housing options, using housing experts; Social Security, helping residents get their full
Supplemental Security Income restored; Medicare Part D, working out co-payment if a
person moves into community from facility; ADRCs resources including databases; using
online resources such as Benefits Checkup to see what assistance may benefit a resident.

m Coordination with the Senior Health Insurance Programs (SHIPs) on providing educa-
tion, information, and resources.

® Coordination with the Veterans Administration.

m Affordable housing for individuals who could transition into the community and other
systems in place to make transition a reality.
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Transition: Potential sources of funding and resources and how they
can be obtained from these sources.

m Older Americans Act programs including caregivers support funding

Civil Monetary Penalty funding

State-funded financial streams or programs

Medicaid funding: administrative and service dollars

Transition: Possible conflicts of interest for LTCO in carrying out each
of the identified roles and related functions.

m Potential for providers and consumers to be confused about the role of the LTCO: Is the
LTCO a resident advocate in resolving complaints or an outreach and referral person who
seeks to help identify people to move out of the facility? Does the LTCO come in to
make visits and resolve complaints or to try to help people leave?

® Does working on the transition initiative divert the LTCO from other responsibilities to
residents?

m Does the LTCOP stand to gain financially by taking on a specific role in transitioning resi-
dents? Does the conflict of interest provision in Section 712(a)(5)(C)(ii) of the Older
Americans Act apply only to individual representatives of the program or to local/regional
programs (entities) as well? Do consumers, providers, or anyone else perceive any pay-
ments to the LTCOP for transition work as a conflict of interest?

Transition: Other challenges to successful LTCO advocacy in each of
these roles

B Transition emphasis is on younger residents in some states while the LTCOP’s federal
mandate is to serve seniors.

B Perspective of the licensing and certification agency staff: Some surveyors want to protect
the resident and are certain that harm will follow them if the resident goes home. There is
a need for information, education, and collaboration.

m Before new roles are taken on, the basic LTCOP infrastructure must be in place for fulfill-
ing the OAA functions: state enabling statutes that comply with the federal law, consistent
training, policies and procedures or regulations, clarity about conflict of interest, clarity
about the role of the LTCO, effectiveness in data management, ability to designate or
withdraw designation of individuals or programs, and the ability to engage in systems
advocacy.
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Summary and Recommendations

ong-Term Care Ombudsman Programs have a history of working with individuals who
L are making decisions about long-term care options, who live in facilities and want to move
back home, and who go from one care setting to another. The current federal and state long-
term care initiatives are making more community options available for more consumers. Long-
term care ombudsmen have a knowledge base and skill set that can be helpful to consumers in
resolving issues for individuals and in representing consumers in shaping policies. As Alice
Hedt, Executive Director of NCCNHR pointed out, the issues and value perspective remain
the same for LTCO: taking direction from the resident, being the voice for residents, respect-
ing and advocating for resident choices, working for quality care for individuals.® When con-
sidering the role of the LTCO in a modernized long-term care system, the core issues and val-
ues are unchanging.

The federal Older Americans Act directs the Long-Term Care Ombudsman Program to
serve seniors who are residents of long-term care facilities. There are strict conflict of interest
safeguards for individual ombudsmen and for the state and local ombudsman programs.
Confidentiality provisions make it clear that the ombudsman serves the resident. Federal funds
through the OAA may be used to support only the responsibilities listed in the act. State long-
term care ombudsman programs are continually working to improve their accessibility to resi-
dents and consistency in training, service delivery, and reporting.

Two key questions arise when considering the role of the long-term care ombudsman pro-
gram in a modernized long-term care system.

1. What can the long-term care ombudsman program do within its current federal responsibil-
ities relevant to home and community based services, nursing home diversions, and nursing
home transitions?

2. If the long-term care ombudsman program responsibilities are expanded to more direct
work with individuals who are transitioning or who need an independent (outside the serv-
ice determination and delivery systems), what changes are necessary, e.g. staffing, funding,
protections against conflict of interest?

The National Association of State Long-Term Care Ombudsman Programs adopted a paper
that lists salient questions that a LTCOP needs to consider before the program expands or
changes its role. The paper, “Guidance to Long-Term Care Ombudsman Program
Participation in Developing Consumer Advocacy Programs”, distinguishes baseline issues that
must be addressed from other issues important for decision-making. The content delineates

8 Comments during the 2008 Spring Training Conference for SLTCO session on the role of the LTCO in a
modernized long-term care system, April 14.
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many of the topics discussed during this work group meeting and the 2008 Spring Training
Conference for SLTCO regarding the role of the LTCOP in a modernized long-term care sys-
tem. The paper is included in the appendix of this report.

Recommendations

The work group recommended the following areas for action in order to assist in further clar-
ifying the role of the long-term care ombudsman program in a changing long-term care sys-
tem.

m Study the need for a home care consumer advocate ombudsman program. Can a com-
pelling case be made? What data or evidence supports the need for such a program? Is
there a demand or a perceived need that will support the creation of a home care
ombudsman program or the expansion of the LTCOP, including establishing a mandate
and providing resources?

B Analyze the LTCOP’s conflict of interest provisions in federal and state LTCOP laws and
regulations (or policies). Identify the types of conflicts of interest that need to be
addressed if a program expands beyond the current federal mandate. Include program
placement conflicts as well as individual conflicts.

® Study the staffing needs if a long-term care ombudsman program expands its services and
make recommendations about essential staffing in order to expand.

m Study the financial resources needed to support an expanded long-term care ombudsman
program and make recommendations about essential funding and potential sources of
such funds.
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APPENDIX

Older Americans Act Language

Title 42—The Health and Welfare

Chapter 35—Programs for Older Americans

Subchapter XI—Allotments for Vulnerable Elder Rights Protection Activities
Part A—State Provisions

Subpart ii—ombudsman programs

Section 3058g State Long-Term Care Ombudsman Program

Older Americans Act, Section 712

(a)(4)(A) In general.—Except as provided in subparagraph (B), the state agency may estab-
lish and operate the Office, and carry out the program, directly, or by contract or other
arrangement with any public agency or nonprofit private organization.

(B) Licensing and certification organizations; associations.—The State agency may not enter
into the contract or other arrangement described in subparagraph (A) with—

(i) an agency or organization that is responsible for licensing or certifying long-term care
services in the State; or

(i) an association (or an affiliate of such an association) of long-term care facilities, or of
any other residential facilities for older individuals.

Conflict-of-Interest
(a)(5)(C)—Entities eligible to be designated as local Ombudsman entities, and individuals
eligible to be designated as representatives of such entities, shall

(ii) be free of conflicts of interest and not stand to gain financially through an action or
potential action brought on behalf of individuals the Ombudsman serves;

(f) Conflict of Interest—The State agency shall—

(1) ensure that no individual, or member of the immediate family of an individual, involved
in the designation of the Ombudsman (whether by appointment or otherwise) or the
designation of an entity designated under subsection (a)(5), is subject to a conflict of
interest;
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(2) ensure that no officer or employee of the Office, representative of a local Ombudsman
entity, or member of the immediate family of the officer, employee, or representative, is
subject to a conflict of interest;

(3) ensure that the Ombudsman—

(A) does not have a direct involvement in the licensing or certification of a long-term care
facility or of a provider of a long-term care service;

(B) does not have an ownership or investment interest (represented by equity, debt, or other
financial relationship) in a long-term care facility or a long-term care service;

(C) is not employed by, or participating in the management of, a long-term care facility; and

(D) does not receive, or have the right to receive, directly or indirectly, remuneration (in
cash or in kind) under a compensation arrangement with an owner or operator of a
long-term care facility; and

(4) establish, and specify in writing, mechanisms to identify and remove conflicts of interest
referred to in paragraphs (1) and (2), and to identify and eliminate the relationships
described in subparagraphs (A) through (D) of paragraph (3), including such mecha-
nisms as—

(A) the methods by which the State agency will examine individuals, and immediate family
members, to identify the conflicts; and

(B) the actions that the State agency will require the individuals and such family members to
take to remove such conflicts.
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Annual State Long-Term Care
Ombudsman Training Conference

CHARTING THE OMBUDSMAN ROLE IN A MODERNIZED LTC SYSTEM

APRIL 14, 2008

ong-Term Care Ombudsman Programs can play an important role in states’ efforts to
L rebalance their long-term care systems and ensure quality care across settings. This session
will share the draft report of the workgroup convened by the Ombudsman Resource Center.
The report identifies options, opportunities, and challenges for ombudsman program involve-
ment in individual and systems advocacy in a changing long term care system. Attendee com-
ments and feedback will be encouraged to help further refine the report and its recommenda-
tions.

Questions for Discussion and Dialogue

1. How do you decide when to take on new programs and responsibilities?

2. What should the role of the LTCO be as states take on new initiatives for “changing” or
“modernizing” the long-term care systems?

3. What should the nature of the communication be between the state and local ombudsmen
that is both timely and productive?

4. What do local ombudsmen need from their state ombudsman to help them understand
and participate in the changing system?
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National Association of State Long Term
Care Ombudsman Programs

Guidance for Long Term Care Ombudsman Program
Participation in Developing Consumer Advocacy Programs

PAPER ADOPTED: OCTOBER 2000

he National Association of State Long Term Care Ombudsman Programs recognizes that
T the frail elderly have a great need for advocacy services and quality assurance, regardless
of where they are living. Individuals living in the community move from one setting to anoth-
er: apartment, assisted living, hospital, nursing home. Following a stay in a nursing home, they
may return to their home or to an assisted living facility. Advocacy during these transitions is
especially critical to support elders’ rights to self determination and maintain continuity of care.

State Long Term Care Ombudsman Programs have struggled for many years to meet the
requirements of the Older Americans Act to investigate complaints about nursing homes and
board and care homes. Because of a lack of funding, many state programs have not fulfilled the
current requirements under federal law.® This is particularly true in the area of advocacy for res-
idents of board and care homes. The problem has been further exacerbated by the rapid growth
in “assisted living type” facilities in most states.

During the past few years, the health care system has been constantly changing. Home and
community based services have expanded while the nursing home census has declined. There
has been much discussion about consumer protections, appeals, and advocacy. Proposals for
developing an advocacy system for health care consumers have been contained in various pieces
of legislation. The term “ombudsman” has been widely used with various meanings.

Several states have created ombudsman programs for various constituencies such as children,
mental health clients or residents in assisted living facilities. In almost half the states the role of
the Long Term Care Ombudsman Program (LTCOP) has been expanded to serve other are-
nas such as: managed care, acute care, or home and community based services.*® States with
expanded responsibilities for the LTCOP have laws authorizing the expansion and have grant
funding or additional state or federal funding to support these activities. Discussions regarding
consumer protections and the role of the Long Term Care Ombudsman Program will be on-
going as the health care system evolves.

9 Long Term Care Ombudsman Program: Overall Capacity. Department of Health and Human Services.
Office of Inspector General. OEI-O2-98-00351; Real People Real Problems: An Evaluation of the Long-
Term Care Ombudsman Programs of the Older Americans Act, Institute of Medicine.1995.

19 From Results of & Survey of State Long Term Care Ombudsman Programs, April 1998 — March 1999.
National Long Term Care Ombudsman Resource Center. Prepared by the National Association of State
Units on Aging. 1225 | Street, N.W., Ste 725, Washington, DC 20005. (202)898-2578.
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The National Association of State Long Term Care Ombudsman Programs offers the guid-
ance in this paper to assist states as well as the national organization in participating in discus-
sions about consumer protections and ombudsman services. Critical factors to consider in mak-
ing decisions about appropriate roles for the LTCOP are listed under six major topics:* (1)
Structure of the Office of State Long Term Care Ombudsman and Elements of the Host(s)
Agency for State and Local Entities; (2) Qualifications of Representatives; (3) Legal Authority;
(4) Resources; (5) Individual Client Advocacy Services; (6) Systemic Advocacy Work. Under
each topic, questions that are followed by an * are baseline issues. If these questions can-
not be affirmatively answered, these issues can seriously undermine the operation of the
LTCOP embodied in the Older Americans Act. Unless the factors that prevent an affirmative
answer are changed, the LTCOP should not expand its role. A related paper, The Long Term
Care Ombudsman Program and Managed Care: A Working Paper, ldeas Gleaned from
Conversations with LTC Ombudsmen & Others, 1997, contains supplemental information
regarding ways the LTCOP can more fully serve managed care consumers within its Older
Americans Act (OAA) mandates.

1. Structure of the Office of State Long Term Care Ombudsman and
Elements of the Host(s) Agency for State and Local Entities

O Will client interests and a client driven philosophy continue to be the primary focus
of the LTCOP?*

OO Will program representatives continue to serve as client representatives—as
advocates, not as extensions of another entity’s responsibilities such as: regulatory
agencies, adult protective services, guardianship?*?*

O Is the LTCORP structure independent from the management, regulation, payment,
provision of, or eligibility determination for services covered by an expanded
ombudsman role?*

O Is the LTCOP structured in a way that provides independence from conflicts of
interest and provides access to directors of the management, regulatory, payment,
eligibility functions of covered services?***

11 These topics are those used in Table 5.2 of Real People Real Problems: An Evaluation of the Long-Term
Care Ombudsman Programs of the Older Americans Act, Institute of Medicine.1995, pp. 162-183.

2 For more information about role distinctions, refer to the following papers adopted by NASOP: Licensing
& Certification For Nursing Facilities And The Long Term Care Ombudsman Program, October 1996;
Adult Protective Services and the Long Term Care Ombudsman Program, November 1994.

13 In this paper, covered services means those services included in the expanded role of the LTCOP.
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O Will the structure of local entities of the LTCOP need to change to avoid con-
flicts of interests? An expanded role for the LTCOP could present conflict of
interest issues with the aging network and other entities directly or indirectly
providing: housing with supportive services; case management; home and com-
munity based services; guardianship; adult protective services; assessment,
screening, or eligibility determinations prior to nursing home or community
placement; or licensing or monitoring of housing or services.

O If the current structure of the LTCOP must change, what will be the new
structure?

O How can this be created?
O Is there an existing host agency that can house the expanded program?

O How will the structure accommodate client access to the program=s services and
a timely response?

O Will the expanded role cover the entire state?

O Who will be responsible for the expanded role of the program since the OAA
requires a full time State LTCO?

O Will all representatives and services be part of the LTCOP?

O Will representatives working in the area of expanded responsibilities be identi-
fied by a distinct title, e.g. community services ombudsmen, hospital ombuds-
men?

O Will representatives be generalists, able to handle all complaints or specialists
who deal with certain types of issues or services?

O Will the LTCOP have responsibility for managing the budget for the expanded
role?

O Are there negotiated agreements regarding the funding flow that will avoid hav-
ing ombudsman programs, or an ombudsman program serving more than one
client group, from competing for fiscal resources?

O Is there a unified budget for the LTCOP and the expanded ombudsman services?
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2. Qualifications of Representatives

O Will program representatives continue to be free from conflicts of interest?*
O Will the conflict of interest criteria or screens need to be revised?

O Will changes be necessary to avoid the perception of conflict of interest, e.g.
prior or current employment of representatives?

0 What skills and knowledge will be necessary to handle the expanded role?
O Will program representatives have necessary skills to perform new tasks?
O What initial and on going training will be needed?
O Is there money to provide training?
O How will this be developed?
O How will this be provided?
O What “start up” time will be needed before representatives can provide services?

O Will the current designation procedures for representatives of the LTCOP work or
will modifications be needed?

3. Legal Authority

O Will the immunity protections for representatives of the LTCOP cover this new area
of work?*

O Are there state laws that would restrict the authority of the office from performing
comprehensive ombudsman services (complaint investigation and resolution,
representation of clients, education and systemic advocacy) to this new clientele?*

O Is the legal framework for the expansion compatible with that of the OAA for the
LTCOP, i.e. the functions and responsibilities do not conflict?*

O Are the confidentiality provisions regarding access to program records and
information consistent with those of the LTCOP under the OAA?*

O What authorizes the expansion of the program, e.g. state law? regulation? contract?
[0 What is the legal basis and support for the program=s expansion?

O What is necessary to assure access to clients and records to perform the job?
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4. Resources
O Are there sufficient resources to assure that federal funds remain dedicated to long
term care residents at the level stipulated by the OAA?*

[ Is there assurance that federal funds committed to the LTCOP, will not be used to
support expanded role?*

[0 What fiscal resources are necessary to develop and sustain an expanded role?
O How will the resources be acquired?

O Will the fiscal resources for expansion be on-going or will they be short term and
necessitate continual fund-raising or applications?

O What type of data and information management systems are needed to handle the
expanded functions?

O What human resources are necessary to expand the role?

O What resources will be needed to maintain the current LTCOP during the
transition to, or development of, an expanded role?

What staffing standard will be used for the expanded service?
What will be needed for planning?
What will be needed to provide the services?

What will be needed for management?

O O O O O

What will be needed to generate visibility and credibility for the expanded role
with other agencies, clients, and the public?

O If volunteers will be used in the expanded role, will recruitment efforts compete
with those of the existing LTCOP?

O Will legal resources be adequate to support the expanded role?

5. Individual Client Advocacy Services

O Will an emphasis continue to be placed on empowering the client and working with
citizen organizations?*

O Will the expansion decrease the availability and accessibility of client services under
the existing LTCOP? *

O How will the program reach out and become visible to new clients?

O Will volunteers be an appropriate resource for advocacy for this new clientele?

26 SUPPORTED BY THE U.S. ADMINISTRATION ON AGING



CHARTING THE LONG-TERM CARE OMBUDSMAN PROGRAM’S ROLE IN A MODERNIZED LONG-TERM CARE SYSTEM

O Will the complaint handling and advocacy strategies be compatible with the current
program?

O What new relationships are needed with regulatory, provider and payer groups?
O How will outcomes and client satisfaction be determined?

O What types of educational resources and training will be needed for new clientele?

6. Systemic Advocacy

O Will the program be a public voice to make the needs of clients known to agencies
and public officials?*

O Will the program be free to issue public reports regarding client issues and
recommending changes?*

O What are the current systemic issues for this new population?

O Is there a potential conflict between advocating for systemic changes for the new
clientele and changes on behalf of long term care residents currently served?

O If so, how will these conflicts be addressed?
O Who is currently working on these issues in your state?

O What new relationships or coalition partners will you need to work with to resolve
these issues?

O Are these issues and stakeholders compatible with the issues and stakeholders
working on long term care resident issues or will they create potential conflicts for
the program down the road?
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